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Individual Freedoms in Today's World;
Laws and Reality
By: WILHELM KARL GECK
Dr. Jut., FrankfurtlMain; M.A., Bucknell University, Professor of Constitu-
tional and International Law, Universitt des Saarlandes, Saarbriicken; Judge, Con-
stitutional Court of the Saarland, Permanent Member, Arbritral Tribunal and Mixed
Commission for the Agreement on German External Debts.*
THE HUMANITARIAN LAW to which the Red Cross especially
dedicates itself and human rights in general are closely interrelated.
Four years ago, my colleague Professor Partsch, in addressing this gather-
ing, referred to the somewhat precarious relationship between these two
fields of the law.' It now seems appropriate to inquire into the present
international status of individual freedoms. The answer will also allow
certain conclusions regarding further developments in international
humanitarian law. The special legal and political significance of this topic
is obvious at present, not least because of the Belgrade Conference.
Within the limited framework of a lecture discussing world-wide legal
standards and practices concerning individual freedoms, some aspects
must inevitably be disregarded and occasional generalizations made.
I. THE TERM "INDIVIDUAL FREEDOMS ' 2
The term "human rights" seems readily understood. Even upon
hearing it for the first time, one easily seems to grasp its meaning.
However, closer inspection proves this impression to be deceptive. It
makes a great difference whether one speaks about those human rights
*This is an amplified version ofa lecture delivered at the 21st annual legal convention
of the German Red Cross (Duetsches Rotes Krcuz) on September 9, 1977. The author
would like to express his appreciation to Assessor Hans Reinhard for his assistance.
1. Partsch, Menschenrechte und Rotkreuz Grundsatze, Deutsches Rates KCreuz, Schriflenrcihe
47, Abteilung Recht, Heft 9 (1973/74), at 7; Bissell, The International Committee of the Red Cross
and the Protection of Human Rights, 1 Htum RiGHTS J. 255 (1968).
2. A. KHOL, DER MENSCHENRECHTSKATALOG DER V6TLERCEMELNSCHLAFr (1968);
Friesenhahn, Menschenrechte, WORTERBUCH DES V6.KERRECHTES, Bd. II. 72 Auflage, at 503
(Strupp-Scholochauer, ed. 1961); Oestreich, Die Entwucklung der Menschenrachtc und
Grundfreiheiten: Eine historische Einfuhrung, DiE GRnuNRcTE. HAND'UCH DEn TEOnmnR U'D
PRAXIs DER GRuNDREcHTE, Bd. I, 1 Hbd., at3, with bibliography at 105 (Bettermann, Neumann &
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derived from the laws of nature, i.e., those with fundamental and perma-
nent validity; or rather about those human rights dependent on time and
place. Communism views human rights in bourgeois democracy predom-
inantly as class rights; it views the private ownership of the means of
production as the freedom to exploit fellow citizens. It also makes a
difference whether one starts from the individual in terms of the Western
European and North American social and legal concept; or rather thinks
in terms of many African and Asian cultures where the individual is
considered predominantly as a member of a family, a group, a tribe or a
people; or lastly, in the Communist sense, considers the individual
primarily as a member of a political collective, in which individual rights,
by virtue of comprehensive reservations in favor of the community, are at
the same time fundamental duties. It makes a further difference whether
one emphasizes the freedom of the individual from the state or instead
stresses individual claims on the state. The material necessities oflife and
even some constitutional expectations of the people are somewhat differ-
ent, for instance, in the United States or the Netherlands from those in
Bangladesh, Somalia, or Paraguay. These examples of differing points of
departure and at the same time differing interpretations of "human
rights," can be enlarged upon even further.3 An examination into
economic, social, and cultural rights, especially constitutionally guaran-
teed claims against the state, is not possible within this framework, even
though these rights are included both in several state constitutions and in
such important international treaties as the European Social Charter of
1961 and the U.N. Covenant of 1966 on Economic, Social, and Cultural
Rights, and even though an intimate relationship exists or can exist
between these rights and individual freedoms.4
Nipperday, eds. 1966); Kimminich, Menschenrechte. Versagen undHoffnang § 13ff(1973); Ermacora,
MenschenrechteindersichwandelndenWeltBd.I(1974);Nietlispach,GrndltgendesFrelcitsrechts
Menschenrechtliche und grundrechtliche Aspekte (1977).
3. H. LAuTERPAcHT, INTERNATIONAL LAW AND HU?.AN RIGHTS, 73 (.0d ed. 1968); 1. SZAB, et
al, SOCIALIST CONCEPT OF HUMIAN RIGHTS (1966); Bilder, Rethinking InternationalHuman Rights:
some basic questions, 2 HUMAN RIGHTS J. 657 (1969); Castberg, Natural Law and Human Rights, 1
HuMiAN RIGHTS J. 14 (1968); Przetacznik, L'attitude des etats socialistes i) l'egard do la protection
internationale des droits de l'homme, 7 HUMIAN RIGHTS J. 175 (1974); Keba M'faye, Les R1alts (i
AfondeNoiretlesDroitsdel'Homme, 2 HU IAN RIGHTSJOUNAL382(1969); Van Boven, SoineRcnarks
on Special Problems Relating to Human Rights in Developing Countries, 3 HUMAN RIGHTS JOURNAL
1383 (1970); Kriele, Die Menschenrechte zwischen Ost und West, § 9 1f. (1977); Nawrockl, Die
Relativierung der Menschenrechte, 10 DEUTSCHLAND AICHIV 488 (1977); Schwarzenbach, Staat und
Recht, 10 DEUTSCHLAND ARcmv 1146 if. (1977); Hacker, Selbstbestiminnung, Freiznglgkcit und
Meinungsfreiheit nach dem Inkrafttreten der UN-Menschenrechtspakte, 24 VEIIEiNTE NATIONEN,
ZEITSCHRIFT FUR DIE VEREINTE NATIONEN UND IHRE SONDERORGANISATIONEN 77 (1976).
4. For the text of the European Social Charter see BASIC DOCuMENTS ON HummAN RIGHTS 366 (I.
Brownlie ed. 1971). For the text of the U.N. Convention on Economic, Social and Cultural Rights,
see 6 INT'L LEGAL MATERIALS 360 (1967); BASIC DOCUMENTS ON HUMtAN RIGHTS, supra at 199,
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Even when one excludes discussion of economic, social, and cultural
rights, and, as here, restricts the inquiry only to the protection of indi-
vidual freedoms in the world, it is necessary to define these individual
freedoms as objectively as possible. Hence, we shall concentrate here
especially on the concept of individual freedoms as it derives from those
international declarations and treaties, which, notwithstanding various
possible points of departure, serve, according to common understanding,
as mainstays of individual freedom. Of particular relevance here are the
Universal Declaration of Human Rights of 1948, the Convention for the
Protection of Human Rights and Fundamental Freedoms of 1950, and the
United Nations Convention on Civil and Political Rights of 1966.'
Within this meaning of individual freedom, the right to life and
various enumerated freedoms of the individual are especially pertinent.
The international instruments provide for restrictions on the death pen-
alty, protection from slavery, forced labor, torture, other inhuman treat-
ment, and from arbitrary deprival of freedom. Furthermore, they accord
the right to judicial review within reasonable time of any deprivations of
personal liberty; they guarantee legal protection of other rights in fair
trial; they forbid ex post facto punishment; they grant the right of domicile
and freedom of movement in one's native country and also for foreign
travel; they partially protect private property; they guarantee freedom to
marry, freedom of private and family life, and freedom of the home and
correspondence; and furthermore, freedom of religion, conscience, opin-
ionandinformation; also the freedoms ofassembly andassociation, aswellas
the right to political participation in one's own country. In addition, the
international instruments mentioned prohibit discrimination in its various
aspects, especially bias due to sex, religion, race, language, or political
conviction. Obviously, when all these rights are put into the form ofa treaty
or a constitution, divergencies will occur, especially in regard to legitimate
limitations. 6Theycannotbe describedin alecture. Hereitisonlypossibleto
indicate the typical scope of protection afforded individual freedoms.
One might miss in this rather sketchy description of individual
freedoms the right of self-determination, which heads both United Na-
5. For the text of the Universal Declaration of Human Rightssee BAsic Docu t Mrs O HUMAN
RIGHTS, supra note 4, at 106; A. ROBERTSON, HumAN RcIHs IN TrHE WoRn 185 (1972); L Soie &
T. BUERGENTHAL, BAsIC DocumENrrS ON INTERNATIONAL PROTECTION OF HtMAN RIGHTS 30
(1973); 43 Am J. INTL L, Sup. DocUmENTs 127 (1949). For the text of the Convention for the
Protection ofHuman Rights and Fundamental Freedoms (European Human Rights Convention)sce
BASIC DocUmENTs ON HUM. AN RIGHTS, supra note4, at338; L. SOHN &T. BuERENTuAL supra, at
125; 45 AM. J. INTL L, Sup. DocumENTs 24 (1951). For the textofthe U.N. Convention on Civil and
Political Rights see BASIc Doct.mEN-rS ON HuNfAN RIGrS, supra note 4, at 211; 6 LNrL LEGAL
MATERIALS 368 (1967).
6. See V. VAN DYXE, HuMNm RIGHTS, THE UNITED STATES AND VORLD CO 3suNITY (1970).
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tions Covenants, on Civil and Political Rights as well as on Economic,
Social, and Cultural Rights. The meaning of this right of self-
determination is very controversial. It is, however, unquestionable that
this right is not a package of rights of individuals, unlike, for example, the
freedom of assembly and association. The right of self-determination does
not rest primarily with the individual as its actual poisessor. Rather it is to
be understood a priori as a right accruing to a great number ofpeople with
an intrinsic value of its own. The same applies to the protection of
minorities. Hence, the right of self-determination and the protection of
minorities must be excluded here.7
II. THE PROTECTION OF INDIVIDUAL FREEDOMS ON
THE NATIONAL LEVEL,
ESPECIALLY UNDER CONSTITUTIONAL LAW
Obviously, the regard of states for individual freedoms must be
expressed on the statutory and substatutory level. Practically speaking,
the most important criterion for the effectiveness that constitutional
standards of human rights have is their embodiment in various sub-
constitutional categories of the law and their application in daily life.
There are, however, scarcely any investigations of how all constitutionally
enacted individual freedoms have been realized in even one state's
subconsitutional law. It is also impossible, of course, to describe the
world-wide multiplicity of the pertinent laws in a lecture. It is only
possible to take a bird's eye view in order to see whether the constitutions
of the states contain fundamental decisions pertaining to the protection of
human freedom, decisions which are intended as permanent and which
are endowed with special validity due to the difficulty of revision. The
following discussion will focus on three questions: First, we shall consider
how many states have constitutions containing a catalogue of individual
freedoms; further, we will inquire into the existence ofjudicial protection
of these individual freedoms; third, we shall see how many constitutions
offer indirect guarantees for individual freedoms, especially in the form of
a free pluralistic democracy with opposition parties and some form of
separation of powers. For this purpose, we shall draw only on the written
texts of the constitutions. Finally, a provisional evaluation of the practical
effectiveness of the written constitutions considered here will be at-
tempted.
7. See, e.g., L. SOHN & T. BUERCENTHAL, supra note 5, at 213: V. VAN DYE, supra note 6, at 77;
Emerson, Self-Determination, 65 Am. J. INT'L 459 (1971); Fawcett, The Role ofthe United Nations in
the Protection of Human Rights-4s it Misconceived?, INTERNATIONAL PROTECrTION OF 11UMAN
RIGHTS, PROCEEDINGS OF THE SzVENTH NOBEL SYMPOSIUM, OSLO, SEP'MAEI 25-27, 1967, at 95
(A. Eide & A. Schou, eds. 1968).
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As a reference, the third edition of Peaslee's Constitutions. of
Nations will be used. The volumes differ in that each refers to a different
part of the world at a different moment: Africa (1964), Asia, Australia and
Oceania (1965), Europe (1966), and the Americas (1968). 8 Peaslee's com-
pilation covers 126 states. It is partly outdated, not only due to changes in
the constitutions of many states, but also because there are now about 160
states, most of which have a written constitution. Due to the great
difficulties in obtaining the most recent texts of all constitutions, one must
make allowances here. One need not, however, assume that the use of all
up-to-date constitutions would substantially alter the following picture.
A. Express Guarantees of Individual Freedoms
Of the twenty-one written constitutions in non-communist Europe
considered here, nineteen contain a catalogue of civil and political rights;
in short, individual freedoms as defined above. In the pertinent Spanish
constitutional laws from the Franco period one can find a few indications
of such rights. The Preamble of the French Constitution of 1958 refers to
the Declaration of Human Rights of 1789 and its extension in the Pream-
ble to the Constitution of 1946. The constitutions of the nine communist
states in Europe, including the Soviet Union, all contain a catalogue of
individual freedoms. Of twenty-six constitutions in the Americas,
twenty-four have a catalogue of individual freedoms. In contrast, only
twenty-six of the thirty-six African constitutions used here embody such
a catalogue. However, the preambles of six former French colonies incor-
porate references to human rights patterned after the French Constitu-
tion of 1958. In Asia, Australia, and Oceania, twenty-four of thirty-four
constitutions have a catalogue of individual freedoms. Of course, these
catalogu of fundamental rights differ in number and scope of rights. Thus,
the boundary line between the rights of all persons, such as the right to
life or judicial protection, and the rights restricted to citizens, such as the
right to vote, is drawn differently in different constitutions. The di-
vergencies in the limitations of fundamental laws are particularly pro-
nounced. Nevertheless, if among 126 constitutions more than a hundred
boast a catalogue of basic rights, on first glance the status of individual
freedoms really does not look so bad.
B. Court Protection of Individual Freedoms
The strength and effectiveness of individual freedoms do not, how-
ever, depend solely on their guarantees in the catalogues of constitutions.
8. A. PEASLEE, CONTnTON OF NATIONs, (3d ed.) VoL I-Africa (1965), Vol. 11-Asia,
Australia & Oceania (1966), VoL III-Europe (1968), VoL IV-The Americas (1970).
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Their realization requires more than that. Important is the problem of
judicial enforceability. Here, any generalizations are especially prob-
lematic, because the type and scope of judicial protection of individual
freedoms are not always clearly discernible from the mere texf of the
constitutions. With this reservation, one can perhaps risk the following
statement: Of the twenty-one non-communist states in Europe, sixteen
have, according to the texts of their constitutions, an effective system of
judicial protection for individual freedoms. Among the nine communist
states in Europe, at best only the text of Yugoslavia's constitution permits a
positive statement in this regard. Of twenty-six constitutions in the
Americas, twenty-three appear to guarantee an effective system ofjudicial
,protection. In Africa, eleven of thirty-six states have these judicial
safeguards, while in eight others, the constitutions can probably be
interpreted in this sense. Only in eight out of thirty-four state constitutions
in Asia, Australia, and Oceania can one speak of adequate standards of
judicial protection. Therefore, according to the text of the constitutions,
judicial protection of individual freedoms appears to be adequate in
approximately half of the constitutions used here. 9
C. Safeguards through Constitutional Provisions Governing the Structure of
the State
Constitutionally guaranteed judicial protection of individual free-
doms may only be a paper guarantee however. This is especially true if
the judges are appointed by a dictator, if they owe their office to a firmly
established single ruling party, or if, for similar reasons, they are in fact
not independent. Without the freedom to form political parties, without
opportunities for an effective opposition and for changes in government
through regular free elections, and without a certain separation of pow-
ers, even a judiciary which has jurisdiction to protect individual free-
doms, and is independent according to the letter of the constitution, can
become a mere tool of those currently in power.
With the exception of Franco's Spain, all twenty-one of the constitu-
tions in non-communist Europe used here contain certain organizational
provisions towards the indirect protection of individual freedoms. Among
the nine constitutions of communist Europe the same may be said at best
only for Yugoslavia. In contrast, twenty-five of twenty-six American
9. An overview of the judicial protection of rights of the individual vis-a-vis the government and
the administration in 32 countries may be found in GERicHTsscHuTz CECEN DIE EXECUTIVE.
BEITRAGE ZUhM AUSL NDISCHEN OFFENTLICHEN RECHT UND VOLKEIUIEC-T, Vol. 51, I and II (H,
Mosler, ed. 1969, 1970).
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constitutions offer a better picture; even the text of Cuba's constitution
shows some indications in this direction. From the texts of thirty-six
African constitutions, about thirty-one give the impression that the gov-
ernmental organization is structured towards the preservation of funda-
mental rights in the way mentioned above. Of thirty-four constitutions in
Asia, Australia, and Oceania only sixteen justify such a positive assess-
ment; barely a half-dozen constitutions are on the borderline.
Thus the text of the constitutions appear to give more structural
safeguards to individual freedoms than they do by means of judicial
protection.
D. The National Protection of Individual Freedoms and Political Reality
The regular newspaper reader will be surprised at this picture of
predominantly free constitutions in the present-day world. Actually polit-
ical reality is often totally different. This is partly due to the fact that,
while we consider the texts of only 126 constitutions here, the actual
number of states today is about 160. Furthermore, in a number of states,
the constitutions referred to here have been altered. One must however
realize that in many states the protection of many or even most of the
individual freedoms is worth only the paper on which they are printed.
This may be due to the fact that the relevant constitutional provisions
have been suspended because of actual or pretended emergency situa-
tions. In many states, however, constitutional freedoms are simply ig-
nored. This is most easily possible in states without judicial protection of
individual freedoms and without sufficient structural provisions
safeguarding them, as for example, in Iraq, Syria, Ethiopia, and most of
the communist countries. A catalogue of individual freedoms can, hov-
ever, also be ineffective in states where the constitutional texts provide
judicial protection andwhere other structural norms in the organizational
parts of the constitution contribute towards the guarantee of fundamental
rights. Examples include Brazil, Chile, Uruguay, Malawi, Uganda, and
the Philippines.
It is of course difficult to make exact statements about the effective-
ness of individual freedoms in almost 160 states. This applies not only to
the actual situation in a state but also to the standards applicable for
judging these situations. Yet an attempt at such statements will be made
here despite the danger of possible misrepresentations in individual
cases. The 1976 Annual Report of Freedom House and the 1975-76
Annual Report of Amnesty International have served as basic source
material for the following study. 10 The number of states covered in both of
10. 39 FREEDOm AT ISsUE (L Sussman ed. 1977): AMNESTY INTEN UATIONAL JAIIflmEsEUcrr
1975/76.
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these reports is larger than the number of the constitutions used above,
due to a recent emergence of new states.
Freedom House is a private American association with headquarters
in New York. The organization was founded thirty-seven years ago to
mobilize American public opinion in support of Great Britain and her
allies against National Socialism and Facism. Freedom House's current
task is the support of democratic institutions around the world. In its
periodical "Freedom at Issue" there have been annual reports since 1973
on freedom in the world. They have occasionally been used at official
levels, for instance in connection with a United States proposal of a
world-wide amnesty for political prisoners introduced in the 3rd Com-
mission of the United Nations' General Assembly."1
Amnesty International, with headquarters in London, is a private
organization. It has over 97,000 members in thirty-three national sections
and 1,655 groups that adopt victims of severe violations of human rights.
The organization is engaged all over the world on behalf of the observance
of the Universal Declaration of Human Rights of 1948.12 Amnesty Inter-
national concentrates its efforts especially towards those persons, who, in
disregard of basic freedom rights, are arrested, jailed, or otherwise
subjected to physical coercion or restraints on their personal liberties. It
is a prerequisite that these persons have neither applied nor propagated
the use of force, and that the discrimination against them results from
their political, religious, or similar convictions, or is due to their ethnic
origin, color or language. Amnesty International focuses its energies
against: the incarceration of political prisoners without trial within a
reasonable period of time, unfair trials, the death penalty, torture, and
other cruel, inhuman or humiliating punishments and treatments. Am-
nesty's chief means are the application of political pressure on states and
support of the persecuted. The organization has advisory status with the
Economic and Social Council of the United Nations and cooperates
regularly with other international organizations. 13
The two organizations' standards for evaluation do not entirely coin-
cide. Freedom House groups the states into seven categories according to
their practices, first, in regard to political rights, second, in regard to civil
rights. In regard to political rights the decisive factor is the existence of a
majority government based on free elections with more than one party
11. 34 FREEDOM AT ISsUE 4 (1976); 73 DEP'T STATE BULL. 867 (1975).
12. See supra note 5.
13. T. CLAUDIus & F. STEPAN, AmNESTY INTERNATIONAL: PORTRAIT EINER ORGANISATION, 2.
Auflage (1977). The intercession of Amnesty International on behalf of fundamental Individual
freedoms was honored by the bestowal of the 1977 Nobel Peace Prize.
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and with a real opposition. The highest rating in civil rights is accorded, if,
in practice, no political censorship exists, but instead a free and public
discussion of political and constitutional questions; and if a rule of law
exists which makes court judgments even against the government possi-
ble. Essential indicators include: economic independence of the mass
media from the persons presently in power, freedom of movement, and
freedom of the individual to decide upon his education, his vocation, and
his membership in organizations. Out of this total perspective of political
and civil rights, which, of course, are closely related in practice, each
state is judged as being free, partially free, or unfree.14
In the 1976 survey, nineteen states in noncommunist Europe appear
as free, five as partially free, and none as unfree. In communist Europe,
all nine states are classified as unfree. In the Americas, ten states are
designated as being free, twelve as partially free, and seven as unfree. Of
the African states, two are deemed free, fifteen partially free, and thirty-
two unfree. For Asia, Australia, and Oceania, the corresponding numbers
are eleven, seventeen, and twenty. In sum, forty-two states appear as
free, forty-nine as partially free, and sixty-eight unfree. According to the
1976 statistics, here rounded off, 20% of the world's population was free,
36% was partially free, and 44% unfree. In comparison, the figures from
the corresponding report in 1972 are 32%, 21% and 47%.15 This means
that the part of the world's population with a free system of government,
as well as the part with an unfree system of government, both dropped by
around 12% and 3%, respectively. On the other hand, the part of the
world's population with a partially free system rose by around 15%. Thus,
on the whole, freedom lost ground.
The Annual Reports of Amnesty International use somewhat differ-
ent criteria from those of Freedom House. Amnesty International em-
phasizes cases of torture' 6 and other forms of inhuman treatment as well
as extreme violations of elementary rules of fair trial. Violations of free-
dom of opinion or freedom of the press and of specific democratic rights
play only an occasional role, since Amnesty International intercedes
solely on behalf of a minimum of elementary human rights and not for
specific political forms of government. The Annual Report 1975-76 may
be summarized as follows: In non-communist Europe, Spain under the
dictatorship of Franco negatively distinguished herself by the imprison-
ment of many people without sufficient judicial protection, by systematic
tortures and mistreatments, as well as by a Draconian system of punish-
14. 34 FraFEDOm AT ISSUE 11 (1976): 39 FREEDOM AT ISSUE 5 (1977).
15. 39 FREEDOM AT ISSUE 4, 15 (1977).
16. AmNESTy INTERNATiONAL, REPoRT ON ToRTt (2d ed. 1975).
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ment on the basis of the statute prohibiting unpermitted assembly. Great
Britain was censured for imprisonments without judicial protection on
the basis of the earlier emergency laws for Northern Ireland; for restric-
tions of judicial protection against seizures and freedom of movement
under the Anti-Terrorism-Law; as well as for making the law which
punishes inducing soldiers to desert applicable to pacifists. The Federal
Republic of Germany was reproached for its eighteen months imprison-
ment of four Turkish "guest workers" pending charges of formation of a
criminal association. In other Western European states, the Report men-
tions repeated sentencing of Jehovah's Witnesses for refusing the draft
and, occasionally, poor prison conditions. Except for Franco's Spain and
the state of emergency in Northern Ireland the cases referred to are
isolated instances. From the nine communist states in Europe, extensive
restrictions of the freedom of opinion, all serving the ruling ideology, are
reported. The number of political prisoners is particularly large in the
Soviet Union, Bulgaria, Albania, and apparently also in the German
Democratic Republic. Almost all communist states res trict the freedom of
religion; the Soviet Union and Albania are probably the worst offenders.
The Report emphasizes the insufficient judicial protection of rights for
political and religious dissidents in the Soviet Union. According to the
Report, forced placement in psychiatric clinics without medical neces-
sity, very poor conditions in penitentiaries, prison camps, and special
psychiatric clinics often lead to mistreatment and sometimes to torture. 17
The Report's explicit statements concerning the Americas list only
three countries in which individual freedoms appear as a rule sufficiently
protected, namely, the USA, Canada, and Venezuela. In sixteen other
states, most of the individual freedoms are grossly violated or constantly
endangered. The Report lists at least ten countries 18 in which there have
been instances of torture, or mistreatment of political prisoners; or, in any
case, of deficient judicial protection. In several Latin American states 9
political murders have increased through the use of paralegal "death
squads," and there is evidence that their existence is officially tolerated.
Their victims are, along with "common" criminals, members of the
opposition. But even tenant farmers who seek to improve their almost
feudal living conditions via cooperative unions may be victims. In at least
fourteen Latin American countries; political parties are either prohibited
or their activities are reduced to a bare minimum.
17. See also AMNESTY INTERNATIONAL POLITISCHE CEFANGENE IN DER UDSSR (1975), supra
note 16.
18. For instance, Argentina, Brazil, Chile and Cuba.
19. Especially, Argentina, Chile and Nicaragua.
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In Africa, individual freedoms suffer from the wide-spread political
instability. Sufficient factual material is lacking for many of these coun-
tries. As far as the available information goes, there are numerous politi-
cal prisoners, often without adequate judicial protection, in about fifteen
countries. Eight states 20 have been accused of gross violations of human
rights, such as the assassination of political opponents, torture, grave
mistreatment; further violations are continuing deprivation of personal
liberties without proper trial, or by summary sentences through military
courts or revolutionary tribunals. The freedom of political opinion is
either non-existent or at least severely limited in these as well as in many
other countries. In Nigeria, an unsuccessful military putsch led to mass
executions of the rebels. The ruling white minorities in South Africa and
Rhodesia uphold racial policies repugnant to human rights through rigor-
ous laws and police state measures. The Bannbefehle21 in South Africa are
grave offences against human rights. All told there are, at most, ten states
in Africa which do not commit grave violations against individual free-
dom.
In more than a dozen countries in Asia and Oceania there were mass
imprisonments of long duration for political reasons and without any
judicial protection. Due to lack of sufficient information, the six com-
munist countries are not even included here. In five other countries there
were strong indications that the personal freedoms of political opponents
are being violated. Especially serious are the long-lasting deprivations of
personal liberties of approximately 55,000 to 100,000 political prisoners
in Indonesia, and of thousands in Iran. There have been reports of
systematic tortures and grave mistreatments of political opponents in at
least ten Asiatic countries. Even without considering the communist
countries, there are at least ten states which place far-reaching restric-
tions on the freedom of political opinion and systematically suppress of
the political opposition. The conditions in the six communist countries
and in three others appear to be similar. In Asia and Oceania, according to
the Report, only Australia, Japan, and New Zealand can be said to
guarantee the individual freedoms satisfactorily.
It is impossible to corroborate the factual material collected by
Amnesty International and Freedom House from around the world.
Thy-us, some details and, depending on the observer's point of depar-
ture, the standards used may occasionally be disputed. It is clear that the
standards of evaluation used by the two organizations are somewhat
different. While the annual reports of Amnesty International cite con-
20. E.g., Ethiopia, Libya, Morocco and Uganda.
21. "Prescriptive Orders."
INDIVIDUAL FREEDOMS IN TODAY'S WORLD 245No. 2]
246 HASTINGS INTL AND COMPARATIVE LAW REVIEW
crete factual material, the comprehensive surveys of Freedom House do
not. Amnesty International explains that some states cannot be evaluated
due to insufficient material, while Freedom House always undertakes a
classification.
In spite of the problems of the evaluation standards in general, and in
spite of differing viewpoints in the assessment of individual cases, the
reports of Freedom House and Amnesty International on which this
study is solely based frequently arrive at the same conclusions. Examples
of countries which both organizations accuse of especially flagrant viola-
tions of human rights are Iraq, Iran, Syria, .Argentina, Chile, Cuba,
Paraguay, Uruguay, Ethiopia, Libya, Sudan, and Uganda. There is also
concurrence in their very negative appraisals of the situation in Europe's
communist countries - as West Germans we often think of the "death
machines" at the border of the German Democratic Republic and of the
Berlin Wall - and in the predominantly positive evaluation of Europe's
non-communist states.
In view of the discrepancy between constitutional law and political
practice in so many countries, the question of international protection of
the individual freedoms is especially important.
lII. THE PROTECTION OF INDIVIDUAL FREEDOMS ON
THE INTERNATIONAL LEVEL
Different categories of international law are of differing importance
in this context.
A. Customary International Law
Customary international law has little significance in the relationship
of a state to its own citizens, but applies mainly to the relationship of a
state to foreigners. General customary international law guarantees a
minimum standard of conduct towards foreigners. This, in essence, en-
compasses the duty of the host nation to protect the life and bodily
inviolability of the foreigner, his honor and freedom, his home and
property. Under the minimum standard of justice, foreigners are, in
principle, not entitled to any political rights in the host nation. In excep-
tional cases their legal position can be stronger than that of citizens, as for
example in the protection of private property. As regards police and court
protection, foreigners have basically the same rights as citizens. All in all,
general customary international law is not nearly sufficient to guarantee
foreigners all essential individual freedoms. Moreover, as a rule, only the
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foreigner's home state is allowed to intercede on his behalf in order to
safeguard these rights on the international level.22
B. Treaties
For the protection of individual freedoms, treaties have a consid-
erably greater significance than customary international law. For our
purpose we shall distinguish bilateral and regional treaties and those
intended for world-wide application. Bilateral treaties play a very limited
role here. They serve mainly to contour and expand the limited protec-
tion offered individual freedoms through general customary international
law; the parties to the treaty, for instance, accord their respective citizens
the right of domicile, or better protection of property, or equality with
their own citizens in other respects. Usually, though, bilateral treaties
confer particular rights and confine these to the citizens of the state
parties to the treaty. Thus, regional treaties and treaties intended for
world-wide application are much more important, as they establish wvhole
catalogues of basic rights for all persons without regard for nationality.
The regional treaties for the protection of the individual freedoms which
are almost all-inclusive are the Convention for the Protection of Human
Rights and Fundamental Free of 1950 - the Rome Convention, 23 vith its
additional protocols; and the American Human Rights Convention of
1969.24 The Rome Convention contains a classic catalogue of basic rights.
It is supplemented by a provision for a certain protection of private
property, as well as for the guarantee of the right of temporary stay and
the right of exit in two additional protocols. Thus, in spite of very broadly
formulated limitations on its basic freedoms, the treaty is suited to protect
the essential scope of human freedom without consideration of national-
ity.25 The range of protection afforded by the American Human Rights
22. J. BRIERLY, THE LAW OF NATIONS 176 (6th ed. 1963); I. BROWNLE, PRINCIPLES OF PUBLIC
INTERNATIONAL LAw 510 (2d ed. 1973); L. SOHN & T. BUERGENTLAL, supra note 5; Mosler, The
International Society as a Legal Community, ACADE IE DE DROIT INTI'ERnIATIO.AL DE LA IHAYE,
RECEUIL DES Cours, Bd. 140 (1974-IV), at 70; Oda, The individual in International Law, MANuAL
OF PUBLIC INTERNATIONAL LAWv 483 (M. Sotenson, ed. 1968); Schnitzer, Mindeststandard, W6n-
TERBUCH DES VOLKERRECHTES, supra note2, at537; Ceck, DiptomatischerSchutz, in NV6rTEnuc
supra note 2, Bd.I, § 379 ff. (1960).
23. Supra note 5.
24. For the text of the American Human Rights Convention see BASIC Docuw,,rs ON HltAN
RIGHTS, supra note 4, at399; ROBERTSON, supra note 5, at 209; L. SOHN &T. BUERGENTLAL, supra
note 5, at 209; 9 INT7L LEGAL MATERIALS 673 (1970).
25. F. JACOBS, THE EUROPEAN CONvENTiON ON HuAN FRIGHTS 21 (1975); K. PARTSCH, DIE
RECHTE UND FREIHEITEN DER EuROP.ISCHEN MENSCHENRECHTSKONVENTION 96 (1966); A.
ROBERTSON, HtrIAN RIGHTS IN EUROPE 26 (2d ed. 1977).
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Convention goes, in some respects, even farther than the Rome Conven-
tion.2 6
As to treaties intended for world-wide application, one must distin-
guish between those covering a single subject matter, and others with
comprehensive catalogues of basic rights similar to that of the Rome
Convention. Treaties such as those of the International Labour Organiza-
tion on the Freedom of Assembly of 1948, or on the Abolition of Forced
Labour of 1957,27 belong in the first category. Further examples are the
Convention on the Political Rights of Women of 1953,28 the Convention
for the Elimination of all Forms of Racial Discrimination of 1965,29 or the
Convention on the Suppression and Punishment of the Crime of Apar-
theid of 1973;30 all of these treaties were prepared under the auspices of
the United Nations. In contrast, the United Nations Covenant on Civil
and Political Rights of 196631 provides a comprehensive catalogue of
individual freedoms on a world-wide basis, the origins of which go back to
the General Assembly's Universal Declaration of Human Rights of
1948.32 If the Covenant's catalogue of individual freedoms is correctly and
fairly interpreted, the Covenant is essentially adequate for the protection
of individual freedoms. This is true even though the protection of private
property is neglected and - as in the Rome Convention - the Covenant
contains wide openings for restricting the freedoms granted. 33
The three most comprehensive treaties for the protection of indi-
vidual freedom, the Rome Convention of 1950, 34 the American Human
Rights Convention of 1969, 35 and the U.N. Covenant of 1966,36 have one
26. A. ROBERTSON, supra note 5, at 123; Gros Espiell, Le systme interanetcailn counC rgbglm
rbgional de protection internationale des droits de ('homme, ACADLMIE DE DROIT INTEIRNATIONAL DE
LA HAVE. RECEUIL DES Coons, 145 (1975-II), at 37; Kutzner, Die Antrikanische lenschenrecht.
skonvention yoin 22 November, 1969, 15 JAHRBUCH F(JR INTERNATIONALES RECHT 274 (1971).
27. An overview of the conventions of the International Labour Organization (as of July 1, 1970)
maybefoundinG. JOHNSTON,THEINTERNATiONALLABoURORGANIZAT.ON310(1970). Selectedtexts
may be found in BAsic DOCUMENTS ON Hultmi RIGHTS, supra note 4, at 262.
28. ForthetextseeU.N. Doc. AJRes/445c(XIV)(1952);U. N.Y.B. 1952, 2t484;BAsicDocuMENTsoN
HUMAN RIGHTS, supra note 4, at 179; L. SOHN & T. BUERGENTHAL, supra note 5, at 72,
29. U.N. Doe. A/Res/2106(XX) (1965); U.N.Y.B. 1965, at 440; BA.ic DOCUMENTs ON HUMAN
RIGHTS, supra note 4, at 237; L. SOHN & T. BUERGENTHAL, supra note 5, at 79; 5 INT'L LEGAL
MATERIALS 352 (1966). See also Schwelb, The International Convention on the Elimination of All
Forms of Racial Discrimination, 15 INTL & Com'. L. Q. 996, 1059 (1966).
30. INTL LEGAL MATERIALS 51 (1974); Summary Records of the 2185th Meeting; U.N.Y,B, 1973,
at 103, U.N. Doe. 3068 (XXVIII).
31. Supra note 5.
32. Supra note 5.
33. A. ROBERTSON, supra note 5, at80; Guradze, Die Menschenrechtskonventlonen der Vereinten
Nationen vom 16. Dezember 1966. Inhalt-Verfahren-Bedeutung, 15 J.I.R. 242, 254 (1971),
34. Supra note 5.
35. Supra note 24.
36. Supra note 5.
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important weakness in common: due to the wide openings for restric-
tions, the effectiveness of the individual freedoms granted depends
largely on the basic attitude of the state parties towards individual free-
dom.
C. Other International Instruments
Still other instruments besides customary international law and
international treaties play a role on the international level although they
are less binding or non-binding legally. Of chief interest here are resolu-
tions passed by organs of international organizations and declarations
agreed upon by state representatives at international conferences.
1. Resolutions of International Organizations
According to their charters, some important international organiza-
tions have among their aims the preservation and advancement of indi-
vidual freedoms. Prominent among these organizations are the United
Nations and the European Council; more marginal are the Organization
of American States, the Organziation for African Unity and NATO. Au-
thorized by their charters, several international organizations have issued
important statements concerning individual freedoms. The Human
Rights Declaration of the General Assembly of the United Nations of
December 10, 194837 was a milestone in international human rights.
Examples of other important statements on human rights by the General
Assembly include the Declaration of the Rights of the Child,38 the
Declaration on Territorial Asylum,39 and the Declaration against Tor-
ture. 40 Other international organizations such as the European Council
and the Organization of American States also issued resolutions for the
protection and advancement of human rights. 41 The most important
37. Universal Declaration of Human Rights, supra note 5.
38. U.N.Doc. A/Res/1386(XIV) (1959); U.N.Y.B. 1959, at 198; BASIC DOcUMtErs oN, HtwL,
RIGHTS, supra note 4, at IS8.
39.U.N.Doc. A/Res/2312 (XXII) (1967); U.N.Y.B. 1967, at 760.
40. U.N. Doc. A/Res/3452 (XXX) ( 1975); U.N. Chronicle, Vol. XIII, No. 1 Jan. 1976, at 91.
41. On the beginnings in the United Nations of an institutionalized protection of freedom rights
independent ofthe U.N. Human Rights Conventions, seeJ. CAREY, U.N. PROTEcno, OF CIVILA..ND
POLITICAL RIGHTS (1970); A. KHOL, ZNVISCHEN STAAT UND VELrSTAAT, DIE INTERATIO.ALE
SICHERUNGSVERFAHREN ZUM SCHUTZE DER MENSCHENRECHTE 135 (1969); J. MIARuE, LA Comus-
SION DES DRorrS DE L'HO.ME DE L'O.N.U. (1975); F. MEISSNER, DIE MENSCIIE.IEC0ITSBES-
CHWERDE VOR DEN VEREINTEN NATIONEN 17 (1976); L SoHN & T. BuERcFNTIIAL, supra note5, at
739; Schreiber, La pratique rcente des Nations Unies dans le domainc de la protection des droits de
rhomme, ACADLMIE DE DROIT INTERNATIONAL DE LA HAYE. RECEUIL DES COUns, .145 (1975-
II), at 303, 344, 351, 365. For human rights protection in the Organisation ofAmerican States see A.
KOHL, supra, at 254; L LEBLANC, THE OAS AND THE PROMOTION AND PROTIMrON OF HU.%LL.:
RIGHTS 41 (1977); Gros Espiell, supra note 26, at 23; Tomuschat, Die InteramerikansdiaeMenchen-
rechtskommission, 28 ZErrscHBIFT FUR AUSLANDISCHES 6FFEN'rLICHES RECHT UND V61IXER-
REcHT 531 (1968).
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recent examples in Europe include a resolution of the European Parlia-
ment on May 11, 1977 on the Protection of Human Rights in the World,42
which - barring the abstention of the communists - was unanimously
accepted; and a common Declaration of the Assembly ("European Parli-
ament"), Council of Ministers and Commission of the European Com-
munity on April 5, 1977, on Basic Rights in the European Community.43
These three organs of the European Community emphasize that the law
of the Community, as the European Court of Justice had already ac-
knowledged, also encompasses the fundamental rights and principles
which form the constitutional foundations of the member states. The
Declaration brings to mind that all members of the European Community
are also parties to the European Human Rights Convention. The three
organs of the Community underline the predominant rank which they
attribute to fundamental rights, especially to those derived from the
constitutions of member states and from the European Human Rights
Convention. The three organs of the Community declare that in the
exercise of their authority and in the pursuit of the Community's goals,
they already observe these rights and will do so in the future. This joint
declaration should also have practical significance. It may contribute to
the removal of certain misgivings such as those expressed in the controv-
ersial decision of the German Federal Constitutional Court on May 25,
1974. Here the majority of the Court considered the protection of basic
rights in the European Community not yet adequate. 4
2. Declarations of International Conferences
States do not concern themselves with human rights on the interna-
tional level solely in the framework of international organizations. An
example is the Final Act of the Human Rights Conference in Teheran on
May 13, 1968, which was affirmed by a resolution of the United Nations
General Assembly on December 19, 1968. 4 5 The most important recent
example of an international conference not under the auspices of an
42. AMTSBLA'Irr DER EUROPiAISCHEN GEMEINSCHAFTEN 20 Jahrgang Nr. C. 133 (Juno 6, 1977)
Communications and Announcements, at 30.
43. ArrSBLATT DER EuRoIAISCHEN GEMEINSCHAFTEN, 20 Jahrgang Nr. V 103 (April 27, 1977).
Communications and Announcements, at 1;32 EuRoPA-AncHiv234 (1971); Riegel,AktudlleProblene
des europaischen Gemeinschaftsrechts in den Rechtsprechung des FuGtl nach dena Beschhuss des
BVerfG vom25.5.1974 (2 BvL57/71), 102 ARCHIV DES OFFENTLICHEN RcnTs410 f., 422ff. (1977),
44. Entscheidungen des Bundesverfassungsgerichts. Tiubingen, Bd. 37, at 271 (1974); Hill, Klein
& Bleckmann, Sekundiires Gemeinschaftsrecht und deutsche Grundrechte. Zurn Beschluss des
Bundesverfassungsgerichts vom 29. Mai1974, 35 ZEITSCHRIFT FUR AUSLANDISCIIES OFFENTLICIIES
REcHT UND VbLKERRECHT 51 (1975).
45. For the text see 63 AM. J. INTL L. 674 (1969); L. SOHN & T. BUERGENTHAL, supra note 5, at
65; BAsic DOCUMENTS ON HUMAN RIGHTS supra note 4, at253; 1 HUMAN lGTrrs J. 326 (1968); U.N,
Doc. AIResI2442 (XXIII) (1968); U.N.Y.B. 1968, at 547.
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international organization is the Conference on Security and Cooperation
in Europe at Helsinki with its Final Act of August 1, 1975 - the Helsinki
Conference. 46 Thirty-two European states, the United States, Canada,
and the Vatican participated in this conference. The Final Act of approxi-
mately forty-three pages was solemnly signed by the representatives of
the participating states. It contains a part on "Cooperation in Humanita-
rian and Other Fields." Common usage designates this part as "Basket 3."
Basket 3 contains in particular principles of human contact, information,
cooperation, and exchange in the fields of culture and education. Basket 3
is supposed to facilitate contacts across boundaries on the basis of reunifi-
cation of families, and marriages between citizens of different states.
Furthermore, Basket 3 is to ease travel fbr personal, professional, or
touristic reasons, youth contacts, dissemination of oral, printed, filmed,
and broadcasted information. Cooperation in the realm of information
and working conditions for journalists should be improved. In the fields of
culture, science, and education mutual knowledge and relations are to be
deepened. Exchange and dissemination of, as well as access to cultural
values; also human contacts, and cooperation should be promoted. Thus,
these principles also serve to expand individual freedom in such areas of
life. It is true that the Final Act in Helsinki contains no catalogue of basic
freedoms and quite consciously does not regulate these areas of life with
legally binding force. Nevertheless, as will be shown, Basket 3 of the
Helsinki Conference is of considerable significance for the development
of human rights within some of the participating states.
D. The International Protection of Individual Freedoms and Political Reality
The incomplete and imperfect nature of the minimum standard of
justice in general customary international law has already been indicated.
Precisely because of this weakness, treaty law has the greatest signifi-
cance for the protection of human rights.
1. The Limited Effects of Treaties
Bilateral international treaties are only small strands in the fabric of
international protection of individual freedoms, since they only concen-
46. For the textsee 15 INTL LEGALMATERLALS 1292 (1975). See also BEnNHtAMM, VON MUNCHZ
& RUDOLF, 1 KszE-ScmussAKTE, Dnrr=s DEUTSCH-POLNISCHES JUIUSTEN-KOLLOQUUM (1977);
KONFERENZ UBER SicH-RHrErr UND ZUSAMMENARBEIT IN EUROPA N BEnRCrGEN UND DOKMi.tN-
TEN AUS DEM EUROPA-ARcHlV, with text of closing address at 237 (Voile & Wagner, eds. 1976);
Russell, The Helsinki Declaration: Brobdingnag orLilliput?, 70 AM. J. INT'L L 2A2 (1976); Schitz,
Zur Rationalitat des Zielkataloges und des Friedenssicherunginstrurmentariums der Schlussakte der
Konferenz fiber Sichereit undZusammenarbeit in Europa, 18 J.I.R. 146 (1975); Schwelsfurth, Zur
.Frage der Rechtsnatur, Vierbindlichkeit und vilkerrechtlchen Relevanz derKSZE-Schlussakte. Ein
Diskussionsbeitrag zum Phanomen der ausserrechtlichen -zwischenstaatllchzen Abmacung, 36
ZEITSCHRIFr FUR AUSLANDISCHES OFFENTLICHES RECHT uND V6LERRECrr 681 (1976).
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trate on narrow subject matter, such as the right to temporary stay or legal
protection, and usually apply only to the citizens of the two state parties.
Regional treaties and those international treaties intended for world-wide
application also bind only the parties to the treaty. Their numbers vary
widely from treaty to treaty. In addition, some of these treaties restrict
themselves to limited problems, as do, for instance, the Conventions of
the International Labour Organization or the U.N. Convention on Racial
Discrimination. 47 In contrast, the treaties with the most important con-
tent, namely the European and American Human Rights Conventions as
well as the United Nations Covenant on Civil and Political Rights, are,
with their catalogues of individual freedoms, well-nigh comprehensive in
scope. 48 The regional treaties and those meant for world-wide application
usually distinguish themselves from merely bilateral ones in still one
other aspect: they are not based on reciprocity, but on the principle of do
ut des. They guarantee at least most of the individual freedoms, not only
to the citizens of the state parties, but also to all other persons under the
jurisdiction of the state parties, even if the treaties 'may reserve the right
to political activity for their own citizens. Especially, in view of the
comprehensive catalogues of individual freedoms in the European
Human Rights Convention of 1950, the American Human Rights Con-
vention of 1969, and the U.N. Covenant of 1966 just mentioned, 49 the
protection of human rights by international law would, in the main, be
adequately safeguarded, if this system of legal protection had not been
saddled with three weaknesses. These weaknesses, however, are differ-
ent in the three treaties. First, there is the limited number of state
parties. Second, there are broad limitations of the freedoms granted,
limitations which are open to diverging interpretations. Last, there is no
effective system of enforcement on the international level.
The Rome Convention of 195050 offers the most effective protection
of freedoms: it has been valid in almost all member states of the European
Council since the accession of France in 1973. The accession of Spain,
which has just acceded to the U.N. Covenant on Civil and Political
Rights, and of Portugal, is to be expected. In Europe, only the communist
countries and - for other reasons - Finland have not yet become parties
to the Rome Convention. It is true that this convention contains far-
reaching limitations which are open to varying interpretations. This
weakness, which can not be avoided entirely even in the relatively
homogenous circle of the European Council States, has been partially
47. Supra notes 27, 29.
48. Supra notes 5, 24.
49. id.
50. Supra note 5.
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compensated for, however. For one thing, the internal law of the state
parties to the Convention, especially their constitutional law, is oriented
towards individual freedom; and their political practice, as a rule, follows
that law. For another thing, at present, thirteen of eighteen state parties
to the Convention have recognized the jurisdiction of the independent
European Human Rights Commission for dealing with individual com-
plaints; also the activity of the European Human Rights Court has in-
creased in scope and significance. 51
The situation in regard to the American Human Rights Convention
of 196952 is totally different. Only twelve states have signed it. At the end
of 1976 only two states had ratified it. 53 It looks unlikely that the
minimum of eleven ratifications necessary to bring the treat), into force
will be achieved within the foreseeable future. Thus, the system of legal
protection provided for through an Inter-American Commission on
Human Rights and an Inter-American Court of Justice need not be
described here.5 4
The United Nations Covenant on Civil and Political Rights of 196655
offers a still different picture. It came into force only in 1976, when the
requisite thirty-five ratifications materialized. 56 By April of 1977, there
were forty-two ratifications, not counting the Byelorussian and Ukrainian
Soviet Socialist Republics. Their membership may be just as surprising as
that of the Soviet Union, Bulgaria, the German Democratic Republic,
Rumania, Czechoslovakia, Hungary, and Mongolia; 'hat is, of states,
which have been considered enemies of freedom in the reports of Am-
nesty International, as well as in the evaluations of Freedom House. It
may also be surprising that Chile, Uruguay, Iran, Iraq, and Syria are
parties to the Covenant, since their violations of human rights have been
notorious. After studying the reports of Amnesty International and Free-
dom House, or even after reading the daily newspaper, it also seems
51. Cf. YEARBOOK OF THE EuROPFAN CoNvaErION ON Hrts Ricirrs (1976); Geck. S6
DEUTSCHES VERWALTUNGBLATr 561 (1971), 88 DEUtscHEs'VEnwtALTutncsnt.ATr 937 (1973), 92
DEJTSCHES VERWALTUNGSBLAT' 622 (1977). On this sytem of legal protections see J. FAW'CTr,
THE APPLICATION OF THE EuroPEAN CoNvENrIoN ON Hu.mAN Ricirrs (1969); F. JACOBS, supra
note25, at217;A. KHOL, supra note 41, at267;A. ROBERTSON. supra note 25, at 139.193; L Sourn&
T. BUERGENTHAL, supra note 5, at 999.
52. Supra note 24.
53. Organization of American States, Treaty Series No. 9. General Secretariat, at 89 (1976); L
LEBLANC, supra note 41, at 22.
54. A. ROBERTSON, supra note 5, at 126; Gros Espiell, supra note 26, at 43; Kutzner, supra note
26, at 287. But see note 41, supra.
55. Supra note 5.
56. Schwelb, Entry into Force of the International Covenants on Hunwn Rights and the Optional
Protocol to the International Covenant on Civil and Political Rights. 70 Mi. J. IxTL L 511 (1976).
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strange to find Jordan, Libya, the Republic ofMalagasy, Malawi, Ruanda,
Tunesia, and Zaire among the participants. In contrast, it comes as no
surprise that states like Denmark, Finland, Norway, Sweden, Great
Britain, and the Federal Republic of Germany are members to this U.N.
Human Rights Covenant.
There are several explanations for the fact that a fair number of states
are parties to a comprehensive treaty for the protection of individual
freedoms, although they appear, at least according to the standards of the
Western World, as obvious enemies of freedom. In the communist
countries, freedom of the individual is not an end in itself. From the
outset, freedom exists only within the framework of the state's goals, set
up by the ruling party with its basically anti-freedom attitude. 5 7 The U.N.
Human Rights Covenant of 1966 on Civil and Political Rights58 leaves
loopholes for practicing this "understanding" of human rights. In some of
the Covenant's articles the possible limitations of freedoms are formu-
lated as broadly as the freedoms themselves. This applies not only to
emergency situation clauses, but also to normal times. Privacy, family,
home, or correspondence must not be interfered with arbitrarily or
unlawfully. The freedom of religion and belief are "subject only to such
limitations as are prescribed by law and are necessary to protect public
safety, order, health, or morals, or the fundamental rights and freedoms
of others." 59 The freedom of expression is subject to restrictions provided
by law if these "are necessary for respect of the rights or reputations of
others; for the protection of national security or of public order (ordre
public), or of public health or morals."60 These broad general clauses can
be interpreted literally but against the principle of good faith in order to
achieve the opposite effect intended. Thus they leave openings for a
monolithic single ruling party, as well as for Latin American or African
dictators with absolute power to evade the treaty obligations. As an
example, Article 12 of the U.N. Covenant 6 grants each person the right
to leave any country including his own. The German Democratic Repub-
lic tries to take advantage of the wording which permits statutory restric-
57. M. HAUSER, MENSCHENRECHTE IM SOWJETSYSTEM (1973); Uibopuu, Der Schutz von IndL.
vidualrechten in dersoudetischen Doktrin und Praxis, 4 EURoP IscHE CRUNDrECcrtE-ZE1TSCIuFT
228 (1977); Compare Uibopuu, Die Menschenrechtspakte der Vereinten Natlonen im Staatsrecht dcer
UdSSR, 21 OsTEuRoPEREC T 1 (1975) with einerAuswahl von Speziallitrcatur ubor das sowJctisohe
Grundrechtsverstandnis in Anm. 14; Western,DieRolle derGrundrechtelm SowJetstaat, 17VEnEilrNT
NATIONEN. ZEITSCHRIFT FORDIE VEREINTE NATIONEN UND IHRESONDERORGANISATION 12ff., 54ff,
(1969).
58. Supra note 5.
59. International Covenant on Civil and Political Rights, Art. 18, supra note 5.
60. Id.
61. Id.
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tions necessary to protect national security and public order. However, it
naturally contradicts the purpose of the treaty, if a mere exception which
allows restrictions on freedoms almost totally pushes aside the rule
safeguarding the guarantee of freedom.62
In some basically totalitarian or dictatorial states the relevant inter-
national treaties have not been incorporated into internal lav.6 3 But even
where the treaties have been incorporated, they are of little use if the
courts have no jurisdiction or power to enforce them, especially against
their executive branches; or if the courts do not want to enforce them due
to the judges' dependence on or integration in the single ruling power.
Thus, one can scarcely imagine that an inmate of a psychiatric institution
in the Soviet Union or a political prisoner in Chile, Syria, Uruguay, or
Zaire could in a national court successfully invoke the U.N. Human
Rights Covenant, although his country is a party to this treaty.
The broad limitations of the U.N. Covenant on Civil and Political
Rights are all the more dangerous in states disregarding freedom, because
the provisions for the international enforcement of the individual free-
doms are much weaker than those of the Rome Convention of 1950. In
any human rights treaty it is rare for one state party to demand human
rights observance by another state party. According to Article 40 of the
U.N. Covenant of 1966, the state parties undertake to submit reports on
the measures they have adopted to implement the Covenant's rights and
on the progress made in the enjoyment of those rights. The reports are to
be examined by a Human Rights Committee of eighteen citizens of
different state parties serving in a personal capacity. The committee is,
however, merely empowered to make general comments to the state
parties and to the Economic and Social Council of the United Nations.
These general comments do not necessarily have any further legal conse-
62. For the rule that exceptions in a treaty should be interpreted restrictively sec Bernhard, Die
Auslegung valkerrechtlicher Vertrage insbesondere in der neucren Reditspreclhung internatfonal r
Gerichte, 40BErri AGEzuM-AUSL-ANDISCHEN:OFFENTLICHEN REcIIT UNDVIXEIIRE1rr
182 (1963). On the individual freedom specificallysee Marcie, Pflichten und Grenrzen derReclate. 9
JOURNAL DER INTrERNATIONALEN JuRSTEN-KomiSsioN 65, 75 (1968).
63. On the Soviet Unionsee Hafner, Die Souveranitat in BezlchungzurEinzelprmon gemass der
sowjetischen Vclkerrechtsdoktrin, 4 EuROPiCHE GRUNRECHTE-ZErTsCRRITru220. 22(1977). In
connection with the [German] federal statute affirming the U.N. Convention of 1966 there were
several opinions regarding the self-executing character of the Convention. See A. BLFC3i[t '.;,
BEGRIFF UND KRITERIEN DER INNERSTAATLICHEN ANWENDBARKE1T VOLxERRECiHTLICIER VER-
TiAE. VERSUCH EINER ALLGEMEINEN THEORIE DES SELF-FxEctrrsN TREATY AUF RE-
CHTSVERGLEICHENDER GRUNDLAGE, especially 20, 156, 182 and 287 (1970); Koller, Die unmittel-
bareAnwendbarkeit volkerrechtlicher Vertrage und des EWG-Vertrages im innemtaatllchen Bereih,
8SCHWEIZEISCHEBErRATCEZU EUROPARECHT, especially8l,107(1971);Tunkin.Mensclienrechte
und V6lkerrecht, 17 VEREiNTE NATIONEN. ZErISCHRIFT FUR DIE VEREIN'rE NATxoNILN UND lntWE
SONDERORGANISATIONEN 9 (1969).
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quences. Under Article 41 of the Covenant a state party may recognize
the competence of the Human Rights Committee to consider claims of
one state party against another. But the requisite minimum often decla-
rations has not yet been achieved. An optional protocol provides for the
Human Rights Committee to receive and consider individual communi-
cations on possible violations of the Covenant. In April 1977, sixteen
states had accepted this protocol. The jurisdiction of the Human Rights
Committee in regard to such individual communications consists, how-
ever, only in examining the situation and, at most, forwarding its views to
the state party concerned and to the affected individual. 64 Unlike the
Rome Convention, there is no provision giving access to an international
court of justice or to a political authority authorized to give remedy., 5
Since, in cases of such individual communications, the Human Rights
Committee meets in camera, and since publication of its view in these
individual cases is not required, world public opinion can not be
mobilized to any extent. Under these circumstances, the examination of
the above-mentioned reports on each state party under Article 40 of the
Covenant is particularly noteworthy. It is, of course, too early to make a
final judgment on the effectiveness of the whole system. However, it is to
be feared that the procedures outlined above will not have much practical
effect.
If one accepts an unavoidable simplification, one may summarize the
protection of individual freedoms through treaties as follows: The op-
timum has been achieved in those member states of the European
Council which have accepted the Rome Convention's entire system of
legal protection. To be sure, these states are the ones with the stroingest
national system ofprotecting these freedoms; in other words, the states in
which an additional international reinforcement is certainly useful, but
less necessary than elsewhere. Some parties to the Rome Convention are
at the same time parties to the U.N. Covenant on Civil and Political
Rights of 1966. However, over two-thirds of the almost 160 states in the
world belong to neither treaty. Not surprisingly, in many of these non-
participants the legal protection of individual freedom is extremely poor.
But even membership in the U.N. Covenant on Civil and Political Rights
64. A. KHOL, supra note 41, at 173, 23S; A. ROBERTSON, supra note 5, at 40; Bartsch,
DieEntwicklung des internationalen Menschenrechtsschutzes, 30 NEUE JURISTISCIIE
WOCHENSCmuFT 474 (1977); Guradze, supra note 33, at 265; Schreiber, supra note 41, at 341, 349
and 362; Schwelb. The International Measures of Implementation of the International Covenant on
Civil and PoliticalRights and of the Optional Protocol, 12 Tix. INTrL L. J. 14 (1977). For specifies on
proceedings of individual grievancessee F. MEISSNER, supra, note 41, at.39. Cf. T. BuEncENTIAL,
12 IMPLEMENTING THE U.N. RACIAL CONVENTION 187 (1977) on work of the Committee for the
Realization of the Convention for the Elimination of All Forms of Racial Discrimination.
65. Bartsch, supra note 64, at 476.
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of 1966 does not prevent some member states from continuously violating
basic freedoms. One may suspect that some states have become parties to
the Covenant merely to curry favor in public opinion.
2. The Limited Effects of Resolutions of International Organizations and of
International Conferences
The resolutions relevant here which are made by international or-
ganizations usually originate from an organ in which all member states are
represented; for example, the General Assembly in the United Nations,
or the International Labour Conference in the International Labour
Organization. According to their charters, these organs are empowered
to pass certain resolutions legally binding on all member states. How-
ever, the subject matter open for binding resolutions is limited mostly to
such internal matters as rules of procedure, rules about personnel, or the
organization's budget. The recommendations of international organiza-
tions that their members ratify relevant international treaties or other-
wise engage in the cause of individual freedoms, are usually not legally
binding. Whether these resolutions can be made binding through addi-
tional acts or practices is disputed. 66 The effect which human rights
declarations have in the political sphere depends on different cir-
cumstances. Thus, it is of consequence how inconvenient the recommen-
dation is for the particular state and how broad the consensus is in passing
it; whether important neighbours, economic partners or political allies
have joined in the recommendation; whether there will be moral-political
sanctions for disregarding the resolutions, etc. Under all these cir-
cumstances, most of the human rights resolutions of the United Nations,
and of other international organizations, have, in practice, usually had
only a limited legal effect. Even in the European Council it took twenty-
three years until France yielded to external and internal pressures and, in
1973, ratified the Rome Convention of 1950.
A special problem is in the one-sidedness of many international
organizations, which is dud to. the majority constellation. Thus, in the
Organization for African Unity, whose charter provides for consideration
66. Cf. Arangio-Ruiz, The Normative Role of the General Assembly of the United Nations and the
Declaration of Principles of Friendly Relations, ACAninME DE DROIT LNTEDATIONALE DE LA AYE.
RECEUIL DES Cours, Bd. 137 (1972-Il1), at 431; Frowein, Der Beitrag der internatonalen Or-
ganisationen zur Entwicklung des V6lkerrechts, 36 ZErrscHmFr FUR AUSLINDISCILES OF-
rFENTLIcmS REcHT rNr VZ)LuE~crrr 147 (1976); Golsong & Ermacora, Das Problem der Re-
chtsetzung durch internationale Organisationen, 10 BERICH'E DER DEUTSCHEN CESELLSCluAT
FUR VZ5xERm FcHT 1, 3 and 51 1971; Tomuschat, Die Charta der wirtschafllchen Rechte und
Pflichten der Staatten. Zur Gestaltungskraft yen Deklarationen der U.N.-Generahmrsammlung. 36
ZErrscHuR FuR AusIuiNwsCmEs BFFENTLICHES RECHT uNrn VLKIERREcirr 444. 465 (1976).
No. 2]
258 HASTINGS INTL AND COMPARATIVE LAW REVIEW
of human rights, it is always possible for a single member state to push
through a fiery condemnation against the racist regimes in Rhodesia and
South Africa. By contrast, it has proven impossible to reach any condem-
nation against those African states which so obviously violate human
rights at present like Ethiopia and Uganda. This one-sidedness is,
perhaps, understandable in an organization whose main goal is battling
colonialism. The situation in the United Nations is, however, not much
different. This one-sidedness is, along with other factors, to blame for the
thoroughly unsatisfactory results of the efforts in the United Nations to
promote effective measures against skyjackers and terrorists. Many states
have a permissive attitude towards terrorist methods if these are used for
goals which they approve of. Unfortunately, it is probably unrealistic to
expect substantial changes within a foreseeable period. Nevertheless,
there have been some positive beginnings. 6
7
In international conferences as well, everything depends on the
political constellation. Although the Final Act of the Helsinki Conference
is not an internationally binding treaty, but rather a declaration of intent,
which binds merely politically and morally, some of the declarations in
Basket 3 have had no mean effect. Attempts of individuals and small
groups to achieve a modest degree of freedom of opinion in Czechos-
lovakia or in the Soviet Union, have received considerable impetus from
the Helsinki Declaration. Speakers for Group 77 in Czechoslovakia or for
the civil rights movement in the Soviet Union constantly refer to the Final
Act at Helsinki. 68
67. Cf. (regarding the problem ofunilaterality) M. Mosxowrrz, INTERNATIONAL CONCEIN WITII
HuMAN RIGHTS 64 (1974); Bilder, supra note 3, at 578; Geek, Vilkerrechtliche Vertrdge wad
Kodifikation, 36 ZEITSCHRIFT FUR AUSLANDISCHES 6FFENTLICHES RECIIT UND VbLKEIIECIIT 96,
123 (1976). See also the declaration of the United States Ambassador to the United Nations In tho'Third
Committee ofthe General Assembly of November 12,1975, supra note 11. The political unllaterallty of
many resolutions under the auspices of the International Labour Organization contributed to the
withdrawaloftheU. S.A. therefrom in1977. Therehavebeen some laudatorybeginningsconcernlngtho
battleagainstcrimescommittedonboardaircraft. See, e.g. TheTokyoConventionon Offensesandother
ActsCommittedOnBoardAircraft,2 NT'LLEGALMATERIALS042(1963)(81 countriesblongedtotihs
Convention as ofthe en8 of 1976); The Hague Convention for the Suppression of Unlawful Seizure of
Aircraft of November 16, 1970, contained 80 participants as early as October 1977. 10 INT'L LEGAL
MATERIALS 133(1971);The Montreal Convention to DiscourageActs ofViolence Against Clvll Aviation
ofSeptember23,1971,contained26participantsbyAprill973. 10INT'L LEGALMATERIALS11 (1971),
See also the General Assembly Resolutions on the problem of international terrorism, e.g., Forcible
Diversion of CivilAircraft in Flight, U.N. Doc. AISS Res/2551 (XXIV) (1969); U.N.Y.B. 1969, at 795.
Aerial Hijacking, U.N. Doc. A/Res/2645 (XXV) (1970); U.N.Y.B. 1970, at 806. Questions Relating to
InternationalTerrorism, U.N. Doc. AIRes/3034(XXVII)(1972);U.N.Y.B. 1972, at649.SeealsoThoU.S.
Draft Convention for Prevention and Punishment ofTerrorism ofSeptember25, 1972. 11 INT'L LEGAL
MATERIALS 1382 (1972).
68. See the reports on the struggle for human rights in Eastern Europe, 32 EUilOPA-ARCIIIV
D-353 (1977); H. SCIVARZ, ZWISCHENBILANZ DER KSZE 46 (1977); MENSCHIENRECIITE. EIN
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To the lawyer, it is astonishing that a legally non-binding instrument
has virtually become so much more important than the U.N. Covenant on
Civil and Political Rights, which is legally binding on these two states as
well as on other Eastern European bloc countries. At least two observa-
tions are relevant in explaining this: even in those countries where the
U.N.Covenant is internally binding, its effectiveness can largely be
eliminated in practice due to the reasons sketched above. In addition, the
Covenant appears to be hardly known in the U.S.S.R., whereas the
Helsinki results received wide official publicity. In publicizing these
results, the Eastern bloc probably had completely other aims than
facilitating invocation of Basket 3 for dissidents. The Helsinki Declaration
can have even its limited moral-political effect only in the signatory states.
In some countries, the minimum living and civilization standards, which
are a prerequiste for effectively fighting tyranny with moral and intellec-
tual weapons, are lacking.69
The German author Fritz Reuter has one of his characters, Inspector
Brasig say "Die grosse Armut in der Stadt kommt von der grossen
Powerteh her."-70 The unsatisfactory situation in the international protec-
tion of individual freedoms is lastly due to the fact that the majority of
states reject effective safeguards for basic freedoms even on the national
level. One can hardly expect that the many Asiatic, African, and Latin
American dictatorships, and the states with a monolithic, single ruling
party, whose theories are often meant to supply a substitute for religion,
will seriously undertake international commitments to uphold the very
freedoms that they so purposely suppress.
IV. THE FUTURE
The above considerations should be the point of departure for any
preview of the future of individual freedoms. In so doing, one must,
however, think in longer periods of time. In order to gain a larger
perspective on individual freedoms in the world, one should compare the
new states in Africa and Asia, and also some of the Latin American States,
not with the free Europe and North America of today, but rather with the
Europe of two hundred years ago. At that time, a large majority of the
JAHRBUCH ZU OSTEUROPA. BEiHE RORORO AKTUELL (Pelikfin & Wilke, eds. 1977). Vhile the
footnotes are being written, flagrant violations of individual freedoms in both states rather seem to be
increasing.
69. Illiteracy, for example, is often a handicap.
70. "The reason for the great poverty in the city is that people are so poor". Frrz BE ua%
SAMrTLicHE WERKE, 5 Auflage, Bd. 7, at 308 (1890).
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human population was not free. Not until the North American and Latin
American wars of independence, as well as the French Revolution, did
human rights slowly emerge. Since then, much has been accomplished, at
least in Europe, North America, Australia, and Japan.
The world map of individual freedoms changes from year to year. In
1976, an officer's coup d'6tat interrupted the beginnings of a liberal
democracy in Thailand; in Pakistan, in the summer of 1977, a regime
which permitted a modest amount of freedom was overthrown by a
military regime which intends to reintroduce such punishments as flog-
gings and, for thievery, amputation. If the above study indicates a certain
worldwide trend towards tyranny for today, it does not indicate an
inevitable course for the future. The recent shifts in government in
Greece, Portugal, Spain, India, and Sri Lankajustify cautious hopes. One
should also not overlook the modest beginnings of a narrowly limited
freedom of opinion developing in some of Europe's communist countries.
International law and international politics can make a contribution to-
wards the development of individual freedom. But for the reasons out-
lined above, this contribution will remain limited for quite some time.
The world's reaction to SOLZHENITSYN'S GULAG ARCHIPELAGO; the
great interest in the Belgrade Conference; the growing activities of
Amnesty International, Freedom House, the International Commission
of Jurists, and many other private as well as church organizations71 the
efforts of America's President Carter on behalf of individual rights, as well
as the resolutions of a Code of Conduct for Common Market firms to
loosen the grip of racial discrimination in South Aliica, 72 all emphasize
that the world wide struggle for individual freedom is going on.
The work of the Red Cross for humanity and humanitarian law is also
important in this connection. Thus, it is an encouraging sign that in the
71. Among others are the Ecumenical Council and the Catholic Church. See Welssbrodt, The Role
of International Nongovernmental Organizations in the Implementation of Human Rights, 12 TEx.
IN'L. LJ. 293 (1977). The Christian Democratic and Christian Social opposition parties Introduced a
White Paper on the Human Rights Situation in Germany and the Germans in East Europe to the
Deutsche Bundestag (the German Federal Parliament) in October, 1977.
72. See, e.g., Boyd, Contemporary Practice of the United States Relating to International Law, 71
Am. J. INT'L L. 514 (1977); Interpretation der amerikanischen Menschenrechtspolilik, 32 Eullo,-
AmcsIv D-378 (1977). Some relevant endeavors of the United States Congress, for instance human
rights clauses in certain international agreements, are controversial. Equally controversial wore
resolutions drafted under the auspices of the European Community concerning, for example, the
consideration of human rights questions during preparations for a second Lom6 Convention. The
resolution for a code of conduct for firms from the European Community nations for dealing with
racial discrimination in South Africa is also quite controversial. 10 BULLETIN DER EUROPAISCIIEN
GEMEINSCHAFTEN 51 (1977).
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four Red Cross Geneva Conventions of 1949, 73 important protective
regulations for large groups of people in international conflicts -and to a
very limited measure also in national conflicts - were not only provided
for, but recognized as binding treaty law by the overwhelming majority of
the world's states. Excepting the United Nations Charter, scarcely any
international agreement can boast over 140 state parties, as was the case
at the Red Cross Convention of 1949. 7 1
Despite all efforts on the international level, the future struggle for
human rights must be continued intensively on the national level. The
Germans in the Federal Republic of Germany have justifiable cause to be
satisfied with the fact that the states of free, democratic Europe, not least
the Federal Republic itself, have developed the protection of individual
freedoms to a very high degree. Yet especially we Germans may not take
freedom for granted. The memories of National Socialism, for instance
the outrageous crimes committed in concentration camps like Auschwitz,
Buchenwald, and Maydanek as well as the mass killings at Oradour,
forbid any thought of smug self-righteousness. These memories must
never be erased from German consciousness. The protection of freedoms
demands continued efforts to overcome weaknesses still at hand. How-
ever, the German experience with dictatorship also teaches us that the
gift of freedom must not only constantly be won anew, but must also be
defended staunchly against dangerous enemies. 75
73. 75 U.N.T.S. 31, 85, 135 and 287 (1950).
74. Cf. (on further development) Baxter, 16 HAIv. IN'L L J. 1 (1975).
75. Here one should mention the defiance ofa state dedicated to freedom andjustice by terrorists.
Up to September 8, 1977, in the Federal Republic of Germany, 22 people had been assassinated,
usually for political reasons; 102 people had been victims of attempted assassinations; 90 people had
been injured through bombs or shootings; 14 people had been taken hostage. Statement by the
Federal Minister of Justice. 55 DEuTscHECiICTERZErruNG 344 (1977). The legal and political
situation in the Federal Republic is grossly misrepresented by Weiss, N.Y.U. J. L,"', L. & PoL, 61
(1976).
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